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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): MC BALOYI (ESTATE LATE PM MALULEKE) 

(“complainant”) v MINEWORKERS PROVIDENT FUND (“first respondent”) 

AND BLYVOORUIT GOLD MINING COMPANY LTD (“second respondent”) 

 

[1] INTRODUCTION 

 

 1.1 The complaint concerns the non-payment of a death benefit. 

 

 1.2 The complaint was received by this Tribunal on 18 April 2011. On        

6 May 2011, a letter acknowledging receipt of the complaint was sent 

to the complainant. On the same date, letters were dispatched to the 

respondents giving them until 6 June 2011 to file their responses.       

No responses were received from the respondents. On 10 June 2011, 

  

  follow-up letters were sent to the respondents seeking their responses 

by 17 June 2011. On 27 July 2011, a response was received from the 

first respondent. On 7 November 2011, a section 30G(d) letter joining 

the second respondent as a party to the proceedings was sent, 
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seeking its response by 21 November 2011. No response was 

received from the second respondent. On 4 January 2012, a follow-up 

e-mail was sent to the second respondent. On 17 January 2012,             

a response was received from the second respondent. On                    

7 February 2013, the complainant made further submissions. On         

31 May 2013, the second respondent made further submissions. No 

further submissions were received from the parties. 

 

1.3 After reviewing the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 

background facts are well-known to the parties, they will be repeated 

only to the extent that they are pertinent to the issues raised herein. 

The determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

 2.1 The complainant is the customary wife of the deceased, Mr PM 

Maluleke, who passed away on 19 September 1997. The deceased 

was a member of the first respondent by virtue of his employment with 

the second respondent. He commenced his employment with the 

second respondent on 8 July 1996, and became a member of the first 

respondent from 7 August 1996. Following the deceased’s death, no 

death benefit was paid to the deceased’s beneficiaries in terms of 

section 37C of the Act. 

 

[3] COMPLAINT  

 

 3.1 The complainant is aggrieved by the non-payment of a death benefit 

by the respondents, following the deceased’s death. She submitted 

that the deceased died whilst in service.  

 3.2 The complainant further submitted that on 19 September 1997, the 

deceased was reported missing after he did not come out of the 

underground shaft. According to the records of the second respondent, 

the deceased clocked in but did not clock out on that day. Search 

teams were sent to search for him but to no avail. A missing persons 
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case was opened under case number cas 04/09/1997 at Carltonville 

South African Police Service station. 

 

 3.3 The complainant further submitted that after lengthy unsuccessful 

searches, she applied to the North Gauteng High Court for a 

presumption of death order. On 27 August 2009, Prinsloo J under case 

number 16143/2009, granted the order. The order provided that the 

deceased died of unnatural causes on 19 September 1997, and that 

the Department of Home Affairs, Tzaneen or Pretoria issue a death 

certificate in respect of the deceased. A copy of the order was 

annexed to the complaint.  

 

 3.4 The complainant further submitted that immediately after receiving the 

presumption of death order, she applied for a death certificate to 

enable her to lodge a death benefit claim with the respondents. On    

25 September 2009, the Department of Home Affairs, Tzaneen, issued 

proof of notice of a death certificate. A copy of the certificate was 

annexed to the complaint. On 6 October 2009, the complainant’s 

attorneys addressed a letter to the second respondent advising it that 

the complainant obtained the presumption of death order and the 

death certificate in respect of the deceased. The attorneys accordingly 

indicated, inter alia, that the complainant was claiming a death benefit. 

They sought the contact details of the person dealing with death 

benefits and asked for a list of all the documents that the complainant 

needed to submit in order to claim the death benefit. 

 

 3.5 On 23 April 2010, the complainant’s attorneys received a letter from 

the second respondent indicating, inter alia, that the deceased was 

retrenched on 10 December 1997, after the presumed date of death.    

The complainant further submitted that her attorneys engaged the first 

respondent who indicated that there was nothing that it could do. 

 

 3.6 The complainant further submitted that since the submission of the 

death benefit claim in 2009, the respondents have been unwilling to 

consider the death benefit application, which has placed her in an 
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invidious position as she battles financially as she is unemployed and 

she has children to maintain.  

 

 3.7 The complainant further seeks condonation for the late filing of the 

complaint for the reasons canvassed above. She further submitted that 

her attorneys advised her that the notice of death certificate did not 

substitute a death certificate for purposes of claiming a death benefit. 

As a result she waited for the Department of Home Affairs to issue her 

with a death certificate, which was issued on 13 April 2011. A copy 

was annexed to the complaint. She further submitted that 

notwithstanding the fact that the death certificate had not yet been 

issued, she submitted the death benefit claim documents to the 

second respondent for consideration and for purposes of forwarding it 

to the first respondent for processing. She further submitted that there 

was no wilful delay on her part in lodging the claim. She further 

submitted that the respondents would not be prejudiced since they 

have always been aware of the situation. 

 

 3.8 The complainant seeks this Tribunal to investigate this matter. 

 

[4] RESPONSES 

 

 First respondent 

  

 4.1 The first respondent submitted that the complainant was the 

deceased’s customary wife. The deceased was employed by Durban 

Roodepoort Deep Limited from 8 July 1996 until his retrenchment on 

10 December 1997.  

 

4.2 The first respondent further submitted that upon receipt of the 

complaint, it carried out detailed investigations, which revealed that the 

deceased was retrenched by the second respondent and therefore, 

became entitled to a withdrawal benefit. It further submitted that a 

withdrawal benefit in the amount of R1 428.01 was paid into the 

deceased’s TEBA bank account on 22 December 1997. It submitted 
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that it could not provide proof of payment as the claim was paid over 13 

years ago. It further submitted that the deceased member was paid his 

full benefit entitlement in terms of the rules of the first respondent. 

 

4.3 It sought that the complaint against it be dismissed. 

 

Second respondent 

 

4.4 The second respondent, in response to this Tribunal’s letter of               

7 November 2011, submitted that in order for it to make an informed 

decision, this Tribunal was required to furnish it with the following 

particulars: 

 

4.4.1 A copy of the Adjudicator’s directive joining it as a party to the 

proceedings; 

 

4.4.2 Written reasons for the Adjudicator’s decision to join it as a 

party to the proceedings;    

 

4.4.3 A copy of the complainant and the deceased’s marriage 

certificate; 

 

4.4.4 If a copy of the aforesaid marriage certificate cannot be 

furnished, reasons for its unavailability must be specified, and 

other documentation of the alleged customary marriage must 

be provided; 

 

4.4.5 The relief sought against it and reasons therefor; 

 

4.4.6 The complainant alleges that Piet Muzamani Baloyi was her 

husband; on what basis did she attach documents which relate 

to Piet Muzamani Maluleke? It required the complainant to 

clarify the position or amend her papers accordingly. 

 

Further submissions 
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4.5 In a telephonic conversation held with this Tribunal on 31 May 2013, 

the second respondent confirmed that it was aware that the deceased 

went missing in its underground shaft on 19 September 1997. It further 

submitted that someone had erroneously stamped retrenched on the 

deceased’s card in December 1997, months after he had gone 

missing. It further submitted that it had subsequently assisted the 

complainant in completing the death benefit claim documents but that 

the first respondent refused to pay a death benefit.   

 

[5] REPLY 

 

    5.1 The complainant in response to the second respondent’s initial 

response submitted that she erroneously used the surname of 

“Baloyi”, in respect of her late husband, instead of “Maluleke”. She 

submitted that it was, however, clear from her annexures to the 

complaint and the averments made that her late husband was Mr Piet 

Mozamane Maluleke. 

 

5.2 She further submitted that her marriage certificate was attached to the 

complaint.  

 

  5.3 She further submitted that the relief she sought against the second 

respondent was that it was supposed to furnish the first respondent 

with the relevant documentation and information regarding the 

deceased to enable the first respondent to process the death benefit. 

 

 

 

[6] DETERMINATION AND REASONS THEREFOR 

 

 Introduction 

 

6.1 The complainant applied for condonation for the late filing of this 

complaint since the deceased was presumed to have died on              



 

 

7 

19 September 1997, in terms of the presumption of death order 

obtained on 27 August 2009. This Tribunal must first determine 

whether or not it has jurisdiction to hear and determine the complaint. 

 

Time-barring 

 

 6.2 Section 30I of the Act imposes certain time-limits with regards to 

lodgement of complaints before this Tribunal and states that:  

 

 “(1)   The Adjudicator shall not investigate a complaint if the act or 

omission to which it relates occurred more than three years before 

the date on which the complaint is received by him or her in 

writing. 

 

(2) The provisions of the Prescription Act, 1969 (Act No. 68 of 1969), 

relating to a debt apply in respect of the calculation of the three 

year period referred to in subsection (1).” 

 

 6.3 There is good reason for a limit to be imposed on the time during which 

litigation may be launched and the Constitutional Court has 

pronounced on this issue. In Mohlomi v Minister of Defence 1997 (1) 

SA 124 (CC) the Court said (at paragraph [11]): 

 

 “Rules that limit the time within which litigation may be launched are common 

in our legal system as well as many others. Inordinate delays in litigation 

damage the interests of justice. They protract the disputes over the rights and 

obligations sought to be enforced, prolonging the uncertainty of all concerned 

about their affairs. Nor in the end is it always possible to adjudicate 

satisfactorily on cases that have gone stale. By then witnesses may no longer 

be available to testify. The memories of ones whose testimony can be 

obtained may have faded and become unreliable. Documentary evidence 

may have disappeared. Such rules prevent procrastination and those harmful 

consequences of it. They serve a purpose to which no exception in principle 

can cogently be taken.” 

 

6.4 In light of the peremptory nature of the provisions of section 30I(1), this 

Tribunal has no authority to investigate and adjudicate any complaint 

which is time-barred. It must be borne in mind that the Adjudicator’s 
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erstwhile authority to, on good cause shown, condone the late lodging 

of complaints or extend the three-year time limit, has with effect from    

13 September 2007 been taken away by the repealing of subsection 

30I(3). 

 

6.5 However, the issue of time-barring was not raised by the respondents 

in this matter. Section 17 of the Prescription Act provides as follows: 

 

   “(1) A court shall not of its own motion take notice of prescription.  

 

 (2) A party to litigation who invokes prescription, shall do so in the 

relevant document filed of record in the proceedings: Provided that a 

court may allow prescription to be raised at any stage of the 

proceedings.” 

 

 6.6 It therefore, follows that this Tribunal may not mero motu raise 

prescription. Further, in Ntame v MEC Department of Social 

Development and Two Similar Cases [2005] 9 BPLR 762 the court 

stated that as the respondent has not raised the issue of prescription, 

in light of section 17 it cannot be held that the underlying debts have 

prescribed. 

 

 6.7 In this case, the complainant raised the issue of condonation for the 

late filing of the complaint. However, if one has regard to the fact that 

the presumption of death order was only obtained on 27 August 2009 

and the complaint was lodged on 18 April 2011 it cannot be said that 

the claim has prescribed; for without the presumption of death order 

the complainant could not claim a death benefit from the first 

respondent. Further, the second respondent acknowledged that 

someone erred in stamping retrenched on the deceased’s card when 

in fact the deceased had gone missing. The complaint has therefore, 

not become time-barred. This Tribunal may accordingly determine the 

merits of the complaint. 

 

 Merits    
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6.8 The issue which falls for determination is whether or not the 

respondents failed to comply with their duties in terms of the Act and 

the rules of the first respondent, which resulted in the non-payment of a 

death benefit to the complainant. 

 

6.9  The payment of any benefit that is due to a member of a fund is 

regulated by the fund’s rules (see Tek Corporation Provident Fund & 

Another v Lorentz [2000] 3 BPLR 227 (SCA) at 239D-E) and section 13 

of the Act).  

 

6.10 The apposite portion of Rule 27 of the first respondent’s rules provides: 

 

   “Death 

 

(1)(a)(i) If a Category A Member dies, a benefit equal to his Full Benefit at 

the date of death and thirty-six times his Deemed Monthly Earnings 

calculated immediately prior to his death shall, subject to the 

provisions of this rule, be granted to his Dependants and/or 

nominated beneficiaries. 

 

(ii) In addition, the deceased Member’s Voluntary Portion and 

Member’s Transfer Portion shall be paid to his Dependants and/or 

nominated beneficiaries.” 

  

6.11 The first respondent submitted that the complainant’s claim was treated 

as a withdrawal claim as its investigations yielded that the second 

respondent had retrenched the deceased on 10 December 1997. A 

withdrawal benefit in the amount of R1 428.01 was accordingly paid 

into the deceased’s bank account on 22 December 1997 in terms of 

Rule 28 of the first respondent’s rules. It submitted that it had paid the 

correct benefit in terms of its rules and that the complainant had no 

basis upon which to claim a death benefit from it. It submitted that it 

had discharged its obligations in respect of the deceased member.  

 

6.12 In light of the evidence before this Tribunal, the presumption of death 

order that the complainant obtained from the North Gauteng High Court 
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on 27 August 2009, which provided that the deceased died of unnatural 

causes on 19 September 1997, and the second respondent’s 

concession that it had erroneously indicated that the deceased was 

retrenched, it is evident that a death benefit became payable to the 

deceased’s beneficiaries.  

 

6.13 However, in the circumstances it is not possible to order the first 

respondent to make payment in terms of a death claim because in this 

instance, the notification form supplied by the second respondent 

indicated that the deceased was retrenched on 10 December 1997. It is 

this Tribunal’s view that the incorrect notification of a retrenchment was 

given to the first respondent, whereas the deceased had died in 

service, as a result of fault on the part of the second respondent. 

Pursuant to receipt of a withdrawal claim notification, the first 

respondent was compelled to make payment of a withdrawal benefit. In 

Rwexwana v Idaho Spur Provident Fund and Others [2005] 7 BPLR 

640 (PFA) at 624 it was held that it is essential for the employer to 

complete a notification form indicating the cause of the termination of 

employment in order for the fund to determine which benefit is payable. 

The fund relies on the employer to provide the correct information in the 

notification claim form as the former is not at the place of employment 

to determine the member’s cause of termination of employment.   

 

6.14 In Tek Corporation Provident Fund and Others v Lorentz [2000] 3 BPLR 

227 (SCA) at 235, it was held that the employer in a pension fund at the 

very least owes a duty of good faith to its employees and to assist its 

employees (or their beneficiaries) in the submission of claims to the 

fund. From the facts, it would appear that the second respondent failed 

to furnish the first respondent with the correct notification and as a 

result of this error, a death benefit has not been paid. Had the correct 

notification for the termination of services been given by the second 

respondent and had the death claim been lodged timeously, the benefit 

the complainant would have received would have been substantially 

higher than the withdrawal benefit that was paid. The second 

respondent, as the employer, is accordingly liable to compensate the 
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complainant as it was as a result of its conduct in providing the incorrect 

information with regards to the cause of the deceased’s termination of 

employment to the first respondent,  which resulted in the payment of 

the incorrect benefit.  

 

[7] ORDER 

 

7.1   In the result, this Tribunal makes the following order: 

 

7.1.1 The first respondent and/or its insurer is ordered to exercise its 

discretion as to whether the deceased’s beneficiaries would 

have qualified for a death benefit had the second respondent 

notified it of the deceased’s death timeously, within six weeks 

of this determination; 

  

7.1.2 In the event of the first respondent and/or its insurer 

concluding that the complainant would have qualified for a 

death benefit as defined in the rules, then the first respondent 

is ordered to calculate the amount of the death benefit, that 

would have been payable to the deceased’s beneficiaries in 

terms of rule 27 of the rules and section 37C of the Act had the 

second respondent accurately and timeously notified the 

second respondent of the deceased’s death, less any 

deductions permitted in terms of the Act, together with interest 

thereto at the rate of 15.5% per annum from 30 April 2011  to 

the date of this determination, within two weeks of the exercise 

of discretion in terms of paragraph 7.1.1 above; 

 

7.1.3 The first respondent is ordered to transmit to the second 

respondent its computations in paragraph 7.1.2 above within 

three days of computation thereof;  

 

7.1.4 The board of trustees of the first respondent is ordered to 

conduct an investigation and allocate the death benefit in 

terms of section 37C of the Act, to determine the deceased’s 
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beneficiaries and their benefit entitlement, within ten weeks of 

this determination; 

 

7.1.5 The second respondent is directed to pay the beneficiaries, the 

amount due in terms of paragraph 7.1.2 within two weeks of 

receipt of the information in paragraph 7.1.4 supra; and 

 

7.1.6 The first respondent must inform this Tribunal, the complainant 

and the beneficiaries of its computations in terms of paragraph 

7.1.2, its decision in terms of paragraph 7.1.4 and payment in 

terms of paragraph 7.1.5, within twelve weeks of this 

determination. 

 

 

DATED AT PRETORIA ON THIS 12TH DAY OF JUNE 2013 

 

 

 

____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

 

 

 

 


